EK:
CEDAW Komitesi tarafindan 10 Eyliil 2014 tarihinde iletilen mektuba yanit:

6284 sayili Ailenin Korunmasi ve Kadma Kars1 Siddetin Onlenmesine Dair Kanunun amact;
siddete ugrayan veya siddete ugrama tehlikesi bulunan kadinlarin, ¢ocuklarin, aile bireylerinin ve
tek tarafli 1srarli takip magduru olan kisilerin korunmasi ve bu kisilere yonelik siddetin 6nlenmesi
amaciyla almacak tedbirlere iliskin usul ve esaslar1 diizenlemektir. S6z konusu Kanun
kapsaminda her tiirli fiziksel, cinsel, psikolojik ve ekonomik siddete yonelik magdur
korunmaktadir. Burada saglanan koruma alinan cesitli tedbir kararlar1 ile magdurun en kisa
sirede koruma altina alinmast ve siddet uygulayaninin bundan men edilmesi esasina
dayanmaktadir. Dolayisiyla s6z konusu Kanunun Ceza Kanunundan farkli bir amaci ve kurgusu
bulunmaktadir. Bu bakimdan Kanun kapsaminda verilen “zorlama hapsi” kararinin amaci siddet
uygulayanin cezalandirilmast degil, hakkinda verilen tedbir kararina uymaya zorlanmasidir. Bu
diizenleme Tiirk Hukuk Sisteminde aile i¢i siddetin cezalandirilmadig: anlamina gelmemektedir.
Konuya iliskin cezai diizenlemeler Tiirk Ceza Kanununda ele alinmis olup, Komiteden alinan
yazida belirtilen fiillerden TCK kapsaminda “Cinsel saldir1” sugu ile tecaviiz ve evlilik i¢i
tecaviiz (bir Olclide cinsel siddet) cezalandirilmakta, “cinsel taciz” ayr1 bir su¢ olarak
diizenlenmektedir.

Diger taraftan arabuluculuk faaliyetlerinin engellenmesi konusu hukuk sistemimizde farkli yer
almaktadir. Zira Tirk Ceza Kanununda su¢ olarak diizenlenen eylemler bakimindan hangi
eylemlere arabuluculuk uygulanacagi Ceza Muhakemesi Kanununun “Uzlagma” baslig1 altindaki
253 iincii maddesinde belirtilmistir. Sayilan suclar arasinda uzlagsmanin uygulanabilmesi i¢in ya
sucun sorusturulmasi ve kovusturulmasinin sikdyete bagli olmasi sart1 getirilmis ya da sikayete
bagli olup olmadigina bakilmaksizin, TCK’da yer alan belli suglar sayilarak bu suglar
bakimindan uzlagmanin uygulanabilecegi hiikme baglanmistir. Sayilan suglar arasinda yer alan
kasten yaralama fiilinin ise {listsoya, altsoya, ese veya kardese karsi islenmesi halinde uzlagsma
uygulanamayacaktir. Ayrica sikayete tabi olmakla birlikte etkin pismanlik hiikiimlerine yer
verilenler ve cinsel dokunulmazliga karsi suglar bakimindan uzlastirma yoluna gidilemeyecegi
hiikkme baglanmistir. Ote yandan 6325 sayili Hukuk Uyusmazliklarida Arabuluculuk Kanunu ile
hukuk uyusmazliklarinin arabuluculuk yoluyla ¢dziimlenmesi amaglanmis; ancak aile i¢i siddet
iddiasini iceren uyusmazliklarin arabuluculuga elverisli olmadigi ifade edilmistir. Ayrica 6284
Sayili Ailenin Korunmasi ve Kadina Kars1 Siddetin Onlenmesine Dair Kanuna iliskin Uygulama
Yonetmeligi'nde koruyucu veya oOnleyici tedbir kararlarimin alinmasi ve yerine getirilmesi
asamasinda siddet magduru ile siddet uygulayan arasinda uzlasma ya da arabuluculuk
onerilemeyecegi hiikiim altina alinarak konu tekrar vurgulanmaistir.

Son olarak, 2012 yilinda yliriirliige giren 6284 sayili Kanunun Etki Analizi Projesiyle aile igi
siddet ve kadina yonelik siddet olaylarinin onlenmesine yonelik olarak Kanun kapsaminda
verilen kararlarin siddet magduru, siddet uygulayanlar ve kanun uygulayicilar1 dikkate alinarak
etkisi ve etkinliginin degerlendirilmesi ile siddet magduru ve siddet uygulayanlara iliskin bilgi



edinilmesi amac¢lanmaktadir. Y1l sonunda tamamlanmasi hedeflenen arastirmadan edinilecek
bilgiler Kanunun daha iyi islemesine katki saglayacaktir.

APPENDIX:
Reply to the letter of CEDAW Committee send at the 10th of September 2014:

The Law No: 6284 on The Protection of Family and Prevention of Violence against Women is
aimed at regulating the principles and procedures as to the measures to be adopted for protecting
women, children and family members suffering from violence or under risk of violence,
alongside the victims of stalking and preventing violence against them. The protection under the
Law covers the victims of all forms of physical, sexual, psychological and economic violence.
Protection is enabled immediately by means of various injunction orders ruled for the victims
with the perpetrators strictly banned from any similar actions. Therefore, the Law differs from the
Penal Code in its objective and pattern. Accordingly, the function of the “coercive imprisonment”
ruled in scope of the Law is to force the perpetrators into obedience rather than punish them. This
provision does not mean that domestic violence is not punishable in the Turkish Legal System.
The penal clauses regarding the issue are envisaged in the Turkish Penal Code and out of the
actions listed in the letter from the Committee, the offenses of “sexual assault”, rape and marital
rape (sexual violence in a sense) are punishable in scope of the Turkish Penal Code while “sexual
harassment” is considered to be a detached crime.

On the other hand, the issue of the prevention of the mediation activities is included as a separate
point in our Law. Yet, on which acts and deeds the mediation shall apply in terms of the actions
which are established as an act of crime in the Turkish Penal Code is specified in the 253rd
Article of the Law of Criminal Procedures under the heading of “Mediation”. In order to apply
the reconciliation procedure, the relevant Law seeks the reporting of the complaint to start the
investigation or prosecution proceedings or shall presume that the crime is in the scope of the
specific crimes established in the Turkish Penal Code. No mediation shall be sought or applied in
the event that the crime of willful injury, which is included among the crimes specified in the
Law, is committed against someone from a lineal kinship, one of the spouses or sisters/brothers
in the Turkish Penal Code. Moreover, it is stipulated that reconciliations shall not be applicable
for the content of the effective repentance provisions and the offenses against sexual immunity,
though being based on a complaint. On the other hand, The Law No: 6325 on Mediation of the
Legal Disputes aims to end the disputes by mediation; though, it is stated that disputes allegedly
including domestic violence is not convenient for mediation. The Implementation Regulation of
the Law No: 6284 on Protection of Family and Prevention of Violence against Women
establishes that no conciliation or mediation shall be offered between the victims of violence and
the perpetrator of violence in the ruling and implementation process of the protective and
preventive injunction orders thus the provision has once again put an emphasis on the issue.



Lastly, the Impact Analysis Project of the Law No0:6284, which came into force in 2012 ,aims to
assess the efficiency and effectiveness of the orders ruled within the scope of the relevant Law to
prevent domestic violence and violence against women incidences taking into consideration the
victims of violence, perpetrators of violence as well as the law implementers. The information to
be acquired from the results of the research which is planned to be completed by the end of the
year is expected to contribute a lot to the betterment of the Law.



